











































































































submit to EPA for approval a proposal for a revised or alternative form of Performance
Guarantee listed in Paragraph 85 of this Order that satisfies all requirements set forth in this
Section XXI (Assurance of Ability to Complete Work). EPA will notify Respondents in writing
of its decision to accept or reject a revised a Performance Guarantee. Respondents’ inability to
post a Performance Guarantee that is satisfactory to EPA, for completion of the Work shall in no
way excuse performance of any other requirements of this Order, including, without limitation,
the obligation of Respondents to complete the Work in strict accordance with the terms hereof.

91. The commencement of any Work Takeover pursuant to Paragraph 103 of this Order shall
trigger EPA's right to receive the benefit of any Performance Guarantee(s) provided pursuant to
Paragraph 85(a), (b), (¢), (d), (e) or (), and at such time EPA shall have immediate access to
resources guaranteed under any such Performance Guarantee(s), whether in cash or in kind, as
needed to continue and complete the Work assumed by EPA under the Work Takeover or to
defray costs of Work performed by EPA under the Work Takeover. If for any reason EPA is
unable to promptly secure the resources guaranteed under any such Performance Guarantee(s),
whether in cash or in kind, necessary to continue and complete the Work assumed by EPA under
the Work Takeover, or in the event that the Performance Guarantee involves a demonstration of
satisfaction of the financial test criteria pursuant to Paragraph 85 (e), Respondents shall
immediately upon written demand from EPA deposit into an account specified by EPA, in
immediately available funds and without setoff, counterclaim, or condition of any kind, a cash

amount up to but not exceeding the estimated cost of the remaining Work to be performed as of
such date, as determined by EPA. '

92.  Reduction of Amount of Performance Guarantee. If Respondents believe that the
~ estimated cost to complete the remaining Work has diminished below the amount set forth in
- Paragraph 85 above, Settling Defendant(s) may, on any anniversary date of the effective date of
this Order, or at any other time agreed to by the Parties, petition EPA in writing to request a
reduction in the amount of the Performance Guarantee provided pursuant to this Section so that
the amount of the Performance Guarantee is equal to the estimated cost of the remaining Work to
be performed. Respondents shall submit a written proposal for such reduction to EPA that shall

specify, at a minimum, the cost of the remaining Work to be performed and the basis upon which

such cost was calculated. EPA will notify Respondents in writing of its decision to accept or
reject a reduction in the amount of the performance guarantee. After receiving EPA's written

- approval, Respondents may reduce the amount of the Performance Guarantee in accordance with
and to the extent permitted by EPA’s written approval. ‘ ‘

93. Change of Form of Pérformance Guarantee.

a. If, after the effective date of this Order, Respondents desire to change the form or térms
- of any Performance Guarantee(s) provided pursuant to this Section XXI (Assurance of
Ability to Complete Work), Respondents may, on any anniversary date of the effective

date of this Order, petition EPA in writing to request a change in the form of the
Performance Guarantee provided hereunder.
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b. Respondents shall submit a written proposal for a revised or alternative form of
: Performance Guarantee to EPA which shall specify, at a minimum, the estimated cost of
the remaining Work to be performed, the basis upon which such cost was calculated, and
the proposed revised form of Performance Guarantee, including all proposed instruments
or other documents required in order to make the proposed Performance Guarantee
legally binding. The proposed revised or alternative form of Performance Guarantee
must satisfy all requirements set forth or incorporated by reference in this Section XXI
(Assurance of Ability to Complete Work). EPA will notify Respondents in writing of its .
decision to accept or reject a revised or alternative Performance Guarantee submitted
pursuant to this subparagraph. Within ten days after receiving a written decision
approving the proposed revised or alternative Performance Guarantee, Respondents shall
execute and/or otherwise finalize all instruments or other documents required in order to
make the selected Performance Guarantee(s) legally binding in a form substantially
identical to the documents submitted to EPA as part of the proposal, and such
Performance Guarantee(s) shall thereupon be fully effective. Respondents shall submit
all executed and/or otherwise finalized instruments or other documents required in order
to make the selected Performance Guarantee(s) legally binding within 30 days of

receiving a written decision approving the proposed revised or alternative Performance -
Guarantee. :

94.  Release of Performance Guarantee. If Respondents receive written notice from EPA in

accordance with Paragraph 57 hereof that the Work has been fully and finally completed in

accordance with the terms of this Order, or if EPA otherwise so notifies Respondents in writing,
Respondents may thereafter release, cancel, or discontinue the Performance Guarantee(s)
provided pursuant to this Section XXI (Assurance of Ability to Complete Work). Respondents
shall not release, cancel, or discontinue any Performance Guarantee provided pursuant to this -
Section except as provided in this paragraph..

95. At least seven days prior to commencing any work at the Site pursuant to this Order, -
Respondents shall submit to EPA a certification that Respondents or their contractors and
subcontractors have adequate insurance coverage or have indemnification for liabilities for
injuries or damages to persons or property which may result from the activities to be conducted
by or on behalf of Respondents pursuant to this Order. ‘Respondents shall ensure that such

insurance or indemnification is maintained for the duration of the Work required by this Order.

XXII. REIMBURSEMENT OF RESPONSE COSTS |

96.  Respondents shall reimburse EPA, upon written demand, for all response costs paid by
the United States in overseeing Respondents’ implementation of the requirements of this Order
or in performing any response action which Respondents fails to perform in compliance with this
Order. EPA may submit to Respondents from time to time an accounting of all response costs
paid by the United States with respect to this Order. EPA's Superfund Cost Recovery Package
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and On-Line System (SCORPIOS) Report or such other summary as certified by EPA, shall
serve as basis for payment demands.

97.  Respondents shall, within thirty days of receipt of each EPA accounting, remit a certified
or cashier's check for the amount of those costs plus interest. Interest shall accrue from the date
that Respondents receive EPA’s written demand. The interest rate is the rate established by the -
Department of the Treasury pursuant to 31 U.S.C. § 3717 and 4 C.F.R. § 102.13.

98.  Respondent shall make all payments by a cemﬁed or cashier's check or checks made
payable to "EPA Hazardous Substance Superfund," referencing the name and address of the party

making the payment, and EPA Slte/Splll ID Number 06HZ. Respondent shall send the check(s)
to:

EPA Superfund Griggs and Walnut Ground Water Plume Site (06HZ)
CERCLIS ID #NM0002271286

Superfund Accounting

US Environmental Protection Agency

Superfund Payments

Cincinnati Finance Center

P.O. Box 979076

St. Louis MO 63197-9000 °

ATTN: COLLECTION OFFICER FOR SUPERFUND

99.  Any amounts paid by Respondents under this Section XXII (Reimbursement of Response
Costs) of the Order shall be deposited in the Griggs and Walnut Ground Water Plume Superfund
Site Special Account within the EPA Hazardous Substance Superfund to be retained and used to

conduct or finance response actions at or in connection with the Site, or to be transferred by EPA
to the EPA Hazardous Substance Superfund.

100. Respondents shall send copies of each transmittal letter and check to the EPA's RPM.
XXIII. UNITED STATES NOT LIABLE

101. The United States, by issuance of this Order, assumes no liability for any injuries or

_ damages to persons or property resulting from acts or omissions by Respondents, or their
officials, commissioners, directors, officers, employees, agents, representatives, successors,

assigns, contractors, or consultants in carrying out any action or activity pursuant to this Order.

Neither EPA nor the United States may be deemed to be a party to any contract entered into by

Respondents or their officials, commissioners, directors, officers, employees, agents, successors,

assigns, contractors, or consultants in carrying out any action or activity pursuant to this Order.
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XXIV. ENFORCEMENT AND RESERVATIONS

'102. EPA reserves the right to bring an action against Respondents under section 107 of
CERCLA, 42 U.S.C. § 9607, for recovery of any response costs incurred by the United States
related to this Order or to the Site and not reimbursed by Respondents. EPA’s reservation of its
right to bring an action against Respondents includes without limitation the right to bring an
action to recover past costs, direct costs, indirect costs, the costs of oversight, the costs of

compiling the cost documentation to support oversight cost demand, as well as accrued interest
as provided in section 107(a) of CERCLA.

103. Work Takeover. Notwithstanding any other provision of this Order, at any time during
the response action, EPA may perform its own studies, complete the response action (or any
portion of the response action) as provided in CERCLA and the NCP, and EPA may seek
reimbursement from Respondents for EPA’s costs, or EPA may seek any other appropriate relief.

104. Nothing in this Order shall preclude EPA from taking any additional enforcement actions,
including modification of this Order or issuance of additional Orders, and/or additional remedial
or removal actions as EPA may deem necessary, or from requiring Responderts in the future to
perform additional activities pursuant to CERCLA, 42 U.S.C. § 9606(a), et seq., or any other

applicable law. Respondents shall be liable under CERCLA section 107(a), 42 U.S.C. § 9607(a),
for the costs of any such additional actions. :

105. Notwithstanding any provision of this Order, the United States hereby retains all of its
information gathering, inspection and enforcement authorities and rights under CERCLA, the

Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq., and any other applicable
statutes or regulations. , . :

106. Respondents shall be subject to civil penalties under section 106(b) of CERCLA, 42
U.S.C. § 9606(b), of not more than $37,000 for each day in which Respondents willfully violates,
or fails or refuses to comply with this Order without sufficient cause. In addition, failure

to properly provide response action under this Order, or any portion hereof, without sufficient
cause, may result in liability under section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3), for
punitive damages in an amount at least equal to, and not more than three times the amount of
any costs incurred by the Fund as a result of such failure to take proper action. Furnishing false,

ﬁctitidus,_ or fraudulent statements or representations to EPA is subject to criminal penalty under
18 U.S.C. § 1001.

107. Nothing in this Order shall constitute or be construed as a release from any claim, cause

“of action or demand in law or equity against any person for any liability it may have arising out
of or relating in any way to the Site. o :

108. If a court issues an order that invalidates any provision of this Order or finds that
Respondents have sufficient cause not to comply with one or more provisions of this Order,
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Respondents shall remain bound to comply with all provisions of this Order not invalidated by
the court's order. '

XXV. ADMINISTRATIVE RECORD

109. Upon request by EPA, Respondents must submit to EPA all documents related to the
selection of the response action for possible inclusion in the administrative record file.

XXVI. EFFECTIVE DATE AND COMPUTATION OF TIME

110. This Order shall be effective 30 days after the Order is signed by the EPA Region 6
Superfund Division Director. : :

XXVII. OPPORTUNITY TO CONFER

Prior to October 26, 2009, Respondents may request a conference with EPA. The conference, if
requested, shall be held before the Regional Judicial Officer on October 27, 2009, at 9:30 a.m.
central time which is prior to November 30, 2009, the effective date of the Order. The

conference shall be held in the EPA Region 6 Regional Hearing Room at 1445 Ross Avenue,
Dallas, Texas. , : o

"111.  The purpose and scope of the conference shall be limited to issues involving the
implementation of the response actions required by this Order and the extent to which
Respondents intends to comply with this Order.  This conference is not an evidentiary hearing,
and does not constitute a proceeding to challenge this Order. It does not give Respondents a right
to seek review of this Order, or to seek resolution of potential liability, and no official
stenographic record of the conference will be made. At any conference held pursuant to

Respondent's request, Respondents may appear in person or by an attorney or other
representative. : ’

. 112. Requests for a conference shall be made by telephone or email to EPA Senior Attorney
James E. Costello at (214) 665-8045 or costello james@epa.gov, and followed by a written
confirmation mailed the day of the telephone request and sent by certified mail, return receipt
requested, to RPM Petra Sanchez, at the address provided herein above.

XXVIII. MODIFICATIONS

113. Modifications to any plan or schedule or to the attached EPA Statement of Work may be
made in writing by the RPM or at the RPM's oral direction. If the RPM makes an oral
modification, it will be memorialized in writing within five days; provided, however, that the
effective date of the modification shall be the date of the RPM's oral direction. The rest of the

Order, or any other portion of the Order may only be modified in writing by signature of the
Superfund Division Director, EPA Region 6. :
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114. If Respondents seek permission to deviate from any approved plan or schedule (or
Statement of Work), Respondents’ supervising contractor shall submit a written request to EPA
for approval outlining the proposed modification and its basis.

115. No informal advice, guidance, suggestion, or comment by EPA regarding reports, plans,
specifications, schedules, or any other writing submitted by the Respondent shall relieve the
Respondent of its obligation to obtain such formal approval as may be required by this Order,
and to comply with all requirements of this Order unless it is formally modified.

So Ordergd, this \ ay of e, 2009.
BY: )g
Y4

Samuel Coleman, P.E.

Director, Superfund Division

Region 6

U.S. Environmental Protection Agency
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